SHAVLIK TECHNOLOGIES, LLC

DISTRIBUTOR AGREEMENT

THIS AGREEMENT, entered into this ____day of, 2001, between SHAVLIK TECHNOLOGIES, LLC, a Minnesota corporation, hereinafter referred to as "SHAVLIK", having an office at 4750 White Bear Parkway, St. Paul, MN  55110 and



, a ____________ corporation, having its principal place of business at  ________________________________________________hereinafter referred to as "Distributor".

WHEREAS, Software Owner has the rights to certain products listed and briefly described in Exhibit A, which is attached hereto and incorporated by reference herein; and

WHEREAS, Distributor desires to acquire the rights to market such products;

NOW, THEREFORE, considering the mutual premises and obligations hereinafter provided, the parties hereto agree as follows:

1. SHAVLIK hereby appoints Distributor as a non-exclusive Distributor for the sale, installation, use and servicing of those products set forth in Addendum A.  Distributor accepts such appointment and agrees to conduct its business as a SHAVLIK Distributor in accordance with the terms of this Agreement.

2. All purchases of Products by Distributor hereunder shall be made pursuant to the terms of Addendum B.  The price of each Product supplied by SHAVLIK under this Agreement shall be as specified on Addendum A of this Agreement.  The price charged for Products to Distributor is in United States dollars and is exclusive of freight, imposts, duties, taxes, installation charges and other related costs. In the event of default in any payment Distributor agrees to reimburse to SHAVLIK, SHAVLIK's costs of collection, including reasonable attorneys' fees and costs.

3. Any personal property taxes assessable on Products under this Agreement after delivery shall be borne by Distributor. Distributor will pay all federal, state, county or other local taxes or duties, however designated, levied, or based upon the products sold pursuant to this Agreement or products or their use, and any taxes or amounts in lieu therefore paid or payable based on net income unless Distributor delivers to Software Owner a valid reseller’s certificate in accordance with the sales and/or use tax laws of the state in which the products are to be delivered.  

4. SHAVLIK may from time to time add new products or change pricing to those set forth in Addendum A by notices in writing to Distributor and such new products shall be deemed Products under this Agreement.  SHAVLIK may, from time to time, discontinue the manufacture, license or sale of any of the Products and shall forthwith notify such decision to Distributor. SHAVLIK, may without giving prior notice, make design, or other changes in any Products, or withdraw any Products from sale, and in so doing SHAVLIK shall not be obligated to Distributor or Distributor's customers to make any such change to any Products previously ordered or shipped.   SHAVLIK reserves the right to change prices, discounts or terms.  Any such changes will be published in bulletins or price lists that shall be distributed to Distributor by SHAVLIK.  

5. SHAVLIK shall have and reserves the continuing right to make any direct or indirect sales of Products in the Market as SHAVLIK may determine are necessary or appropriate.

6. Distributor shall keep adequate records to show the number of Software Owner’s products sold, the total revenues from such sales, and the identity of the customers. Distributor shall supply to SHAVLIK sales and inventory data as requested by SHAVLIK. SHAVLIK may inspect Distributor’s books and records to determine amounts payable under this agreement.  Distributor will maintain such books and records for at least two (2) years following the dates of the underlying transactions.  Any such inspections shall be kept in strict confidence and conducted during ordinary business hours.

7. Distributor shall not copy, modify, enhance or produce any of the Software Owner’s products in any way, and shall always deliver current versions of such programs. Distributor will not reverse engineer or decompile any of the Software Owner’s programs, nor will it knowingly assist others in doing the same.  SHAVLIK shall remain the owner of all programs and documentation licensed hereunder, and no rights or licenses under such programs or documentation are granted other than those contained herein. This Agreement does not include license rights to the source code.  

 8. Any marketing manuals, service manuals, demonstration equipment, or other similar items that Software Owner may furnish to Distributor shall remain the property of Software Owner, shall be treated as confidential information by Distributor. Distributor agrees to preserve and respect all of Software Owner’s trademarks and copyrights.  SHAVLIK reserves the right to review and approve all technical and marketing literature prepared by Distributor prior to distribution.

9. Distributor acknowledges that it will be making use of, acquiring and/or having access to confidential information of Software Owner.  Distributor agrees to preserve all such confidential information and not to disclose or use in any way, either during or after the term of this Agreement, without the express, prior written consent of Software Owner.  Distributor agrees to use its best efforts not release, disclose, or otherwise permit access to such confidential information or to use the information in a way that other parties can gain unauthorized access.

10. SOFTWARE OWNER WARRANTS ALL OF ITS PRODUCTS TO BE AS DESCRIBED IN ITS LITERATURE AND TECHNICAL SPECIFICATIONS.  HOWEVER, SOFTWARE OWNER EXPRESSLY DISCLAIMS ANY AND ALL OTHER WARRANTIES, INCLUDING WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, AS WELL AS OTHER REPRESENTATIONS MADE TO ANY OF DISTRIBUTOR’S CUSTOMERS.  SOFTWARE OWNER DOES NOT AUTHORIZE DISTRIBUTOR TO CREATE ANY WARRANTY OR OBLIGATION EXCEPT AS EXPRESSLY AUTHORIZED HEREIN.  SPECIFICALLY, BUT WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, DISTRIBUTOR UNDERSTANDS THAT IT IS NOT AUTHORIZED TO MAKE ANY REPRESENTATIONS ABOUT THE SUITABILITY OF ANY OF SOFTWARE’ OWNER’S PRODUCTS FOR ANY PARTICULAR APPLICATION, AND THAT IF DISTRIBUTOR MAKES SUCH REPRESENTATIONS OR RECOMMENDATIONS, DISTRIBUTOR WILL BEAR FULL RESPONSIBILITY FOR THEM.

SOFTWARE OWNER’S ENTIRE RESPONSIBILITY IN THE EVENT OF THE BREACH OF ANY WARRANTY SHALL BE TO REFUND THE LICENSE FEE PAID FOR THE PROGRAM, OR AT ITS OPTION, TO CORRECT THE DEFECT IN THE PRODUCT.  IN NO CASE SHALL SOFTWARE OWNER BE LIABLE FOR ANY INCIDENTAL OR CONSEQUENTIAL, EXEMPLARY OR SPECIAL DAMAGES, OR FOR LABOR OR OTHER CHARGES, LOST PROFITS OR LOST BUSINESS ARISING FROM THE PRODUCT OR ITS USE OR FROM THIS OR ANY OTHER WARRANTY, EXPRESS OF IMPLIED.

11.  This Agreement shall become effective upon execution by both parties as of the date and year first above written, and will automatically be renewed for successive one year terms unless terminated as provided herein.

12. This Agreement may be terminated by SHAVLIK immediately in the event of a breach that is not capable of being cured, or with cause upon a minimum of thirty (30) days' notice in the event that:

(1) Distributor fails to fully perform any or all of the obligations herein provided, and fails to cure any such breach or defect promptly following SHAVLIK's notice thereof;

(2) There are instituted proceedings by or against Distributor in bankruptcy or under insolvency laws for corporate reorganization or receivership or dissolution;

(3) Distributor makes an assignment of all its assets for the benefit of creditors;

13. Notwithstanding any other provision herein, this Agreement may be terminated without cause at any time by either party upon sixty (60) days written notice to the other party, given by registered mail or personal delivery.  

14. Upon termination of this Agreement, Distributor shall discontinue marketing and sales of all of the products of Software Owner, but all licenses previously entered into by Distributor shall remain in effect.  If Distributor has orders for Software Owner’s products that cannot be filled from its inventory, but are on order at the time of termination Software Owner will, at its option, accept assignment of such orders or supply Distributor with the products required to complete such orders. Distributor will also return all sales, promotional, or demonstration disks relating to Software Owner’s products that it may have in its possession.

15. Neither party shall be liable by reason of termination of this Agreement to the other for compensation, reimbursement, or damages on account of any loss of prospective profits on anticipated sales or on account of expenditures or goodwill of either party.  Termination of this Agreement shall not release Distributor from its liability to pay Software Owner any amounts due hereunder.

16. Distributor's rights privilege, ownership or control in this Agreement is not transferable and shall not be transferred or assigned to any other person, firm, corporation, partnership or other business entity, whether by operation of law or otherwise, without SHAVLIK's prior written approval.  Any such transfer for assignment without the prior written approval of SHAVLIK shall be null and void and shall not be binding upon SHAVLIK.

17. Distributor shall indemnify SHAVLIK for, and hold it harmless from, any liability to any person, including liability for personal injury or property damage, and including any and all costs incurred as a result of defending any suit or action. 

18. This Agreement, together with the Addendum’s attached constitutes the entire understanding and agreement between the parties and supersedes any understanding, agreement or selling arrangements previously made or in existence between the parties relating to the Products.  This Agreement may not be altered, enlarged, supplemented, abridged, modified, nor any provisions waived except as provided in this Agreement, or by a written agreement between SHAVLIK and Distributor that makes express reference to this Agreement, and specifically declares it is intended as an amendment hereof.

19. In the event that any provisions of this Agreement shall be held to be invalid, the same shall not affect in any respect whatsoever the validity of the remainder of this Agreement.  No waiver of any of the provisions of this Agreement shall be deemed, or shall constitute, a waiver of any other provision, whether or not similar, nor shall any waiver constitute a continuing waiver.  No waiver shall be binding unless executed in writing by the party making the waiver.

20. This Agreement shall be governed by and construed under and in accordance with the laws of the State of Minnesota, United States of America.

21. This Agreement may be executed by any of the parties by signing any one of the multiple copies of this Agreement.  Any copy of this Agreement, when signed by any of the parties, shall be deemed to be an original.  All the signed copies shall together constitute one Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed the day and year first above written.

SHAVLIK TECHNOLOGIES, LLC


COMPANY NAME

Mark Shavlik





NAME

Chief Executive Officer




TITLE

By:_______________________________                     BY:_____________________________

Its:_______________________________
          Its: ______________________________

ADDENDUM A

Pricing List

(see attachment)

ADDENDUM B

Payment Schedule

a) Distributor will receive           % of list price/publish price from sales of Shavlik products. 

b) Distributor may discount Shavlik products up to ____% of list price.  Products may be discounted further with approval of Shavlik Technologies.  Special pricing and approval is at the discretion of Shavlik Technologies. 

c) Shavlik Technologies will supply Distributor with access to evaluation copies of Software Owner’s products. Shavlik Technologies will provide Distributor with either shrink-wrapped product, drop ship for newly licensed customers, or provide zipped executables for electronic delivery. 

d) Depending on format of delivered product, Distributor will direct buyer to use an authorized purchase order/purchase agreement or use another purchase method (credit card, wire payment, bank check, etc.) to either Distributor or Shavlik Technologies. 

e) Distributor will remit payment for product sales to Shavlik Technologies by the 15th of the month for the prior month’s sales. Payment may be made by wire transfer, cashier’s check, credit card, charge card or distributors check. Delinquent balances are subject to a service charge of 1 1/2% per month (or the legal maximum allowable per buyer's state).

f) Any adjustment of profit margin based on Distributor performance from total sales will be negotiated between Shavlik Technologies and Distributor and a new Addendum B will be created and accepted by both parties. 
g) Any past due account is placed on immediate credit hold, for the purposes of acquiring product, service or technical support. Accounts that become sixty (60) days past due may be subject to a dealership review, termination of dealer rights and collection action. Returned checks are subject to a forty-five dollar (45.00) returned check charge in addition to delinquent invoice charges.  Returned checks may result in dealership review and termination of this agreement.  
SHAVLIK TECHNOLOGIES, LLC


COMPANY NAME

Mark Shavlik





NAME

Chief Executive Officer




TITLE

By:_______________________________                     BY:_____________________________

Its:_______________________________
          Its: ______________________________
